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CITY COUNCIL AGENDA REPORT 
 

DATE:  MARCH 30, 2020 
 
TO:  HONORABLE MAYOR AND COUNCILMEMBERS 
 
FROM: SCOTT H. HOWARD, CONTRACT CITY ATTORNEY 
  MATTHEW T. SUMMERS, ASSISTANT CITY ATTORNEY 
  COLANTUONO HIGHSMITH & WHATLEY, PC 
 
SUBJECT: INTRODUCTION OF ORDINANCE NO. 2020-383, PROHIBITING THE 

SALE AND DISTRIBUTION OF ELECTRONIC CIGARETTES WITHIN THE 
CITY OF CALABASAS 

MEETING 
DATE:  APRIL 22, 2020 
 

 
SUMMARY RECOMMENDATION:  
 
Staff recommends the City Council introduce an ordinance prohibiting the sale and 
distribution of electronic cigarette products in retail establishments in the City, and 
provide direction on several optional exception provisions and determine an effective 
date of the proposed ordinance. 
 
BACKGROUND: 
 
Electronic cigarettes entered the marketplace around 2007, and since 2014, they 
have been the most commonly used tobacco product among youth in the United 
States. Electronic cigarettes are battery-operated devices, often designed to 
resemble a cigarette, that deliver and emit a nicotine-containing aerosol. Electronic 
cigarettes are considered electronic nicotine delivery devices and have many names. 
They are frequently referred to as e-cigs, hookah pens, vapes, and vape pens. 
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According to the Centers for Disease Control and Prevention ("CDC"), the number of 
middle and high school students who reported being current users of tobacco 
products increased 36%-from 3.6 million to 4.9 million students-between 2017 and 
2018.1 This dramatic increase, which has erased past progress in reducing youth 
tobacco use, stems from to a nationwide surge in electronic cigarette use by 
adolescents. The CDC estimates there were 1.5 million more youth electronic 
cigarette users in 2018 than 2017, and those who were using electronic cigarettes 
were using them more often. Frequent use of electronic cigarettes increased from 20 
percent in 2017 to 28 percent in 2018 among current high school electronic cigarette 
users. 
 
Regulation of E-Cigarettes. Electronic cigarettes or “e-cigarettes” are battery 
powered devices that heat liquid into a vapor that can be inhaled. The inhaled vapor 
may contain nicotine (the addictive drug in tobacco), flavorings, and toxins. E-
cigarettes are regulated as tobacco products at the federal level.2 Electronic 
cigarettes either come with “closed pod” or cartridge-based systems which are 
prefilled with e-liquid and snap directly into a battery or open pod systems which 
have refillable pods that are manually refilled by the user.  
 
Federal Level. On May 10, 2016, the FDA issued a Final Rule deeming e-cigarettes 
and other nicotine products that were not a part of the original 2009 Federal Tobacco 
Control Act, including e-cigarettes, to be “tobacco products.”3 The new Rule allowed 
the FDA to regulate e-cigarettes (including flavored products) and other covered 
tobacco products in the same way that it could regulate traditional tobacco products 
under the original 2009 Tobacco Control Act. A year later in May 2017, the FDA 
issued a Guidance related to the 2016 Rule, which extended the compliance period 
for some tobacco product manufacturers, including flavored e-cigarette 
manufacturers. This meant that flavored e-cigarette devices that were currently on 
the market could remain on the market (without any review by the FDA) until August 
2022 (now accelerated to May of 2020). At present, there are multiple bills to 
address vaping that have been introduced in the House of Representatives, and nearly 
all of these bills have an equivalent counterpart in the U.S. Senate. Some of these 
bills include: H.R. 293: Youth Vaping Prevention Act of 2019; H.R. 1498: SAFE Kids 
Act; H.R. 2111: PROTECT Act; H.R. 2339: Reversing the Youth Tobacco Epidemic 
Act of 2019; H.R. 2411: Tobacco to 21 Act; and H.R. 3942: Preventing Online Sales 
of E-Cigarettes to Children Act. None have yet passed, and may be unlikely to move 
forward during the COVID-19 pandemic. 
 
 

                                                 
1 https://www.cdc.gov/tobacco/data_statistics/fact_sheets/youth_data/tobacco_use/index.htm 
2 https://newsinhealth.nih.gov/2018/10/what-are-electronic-cigarettes 
3 Deeming Tobacco Products to be Subject to the Federal Food, Drug, and Cosmetic Act, 21 CFR pt. 
1100, 1140, and 1143 (2016) 
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More recently, on January 2, 2020, the FDA issued a guidance document putting 
forward a policy that would ban certain unauthorized flavored e-cigarette products 
that appeal to children, including fruit and mint flavors. Under the policy, “companies 
that do not cease manufacture, distribution and sale of unauthorized flavored 
cartridge-based e-cigarettes (other than tobacco or menthol flavors) within 30 days” 
run the risk of facing FDA enforcement actions.4 Effectively this policy will ban 
flavored closed pod cartridges that are inserted into e-cigarette devices but will not 
affect open pod systems. 
 
State Level. In 2003, California enacted the Cigarette and Tobacco Products 
Licensing Act to regulate the sale of tobacco and tobacco products. Similar to a 
business license, the Act requires every person selling cigarettes or tobacco products 
to the public in California to obtain a license from the California Department of Tax 
and Fee Administration. On September 16, 2019, Governor Newsom signed an 
executive order directing the California Department of Public Health to allocate $20 
million to a vaping awareness campaign and develop recommendations to require 
warning signs about the health risks of vaping at vaping retailers and in vaping 
advertisements; increase enforcement regarding illegal sales; and to establish 
standards for nicotine content and uniform packaging for purposes of including 
nicotine content in the calculation of applicable taxes. The order also directs the 
California Tax and Fee Administration to develop recommendations to remove illegal 
or counterfeit vaping products from stores and to review taxes on e-cigarettes to 
determine if taxes could be assessed according to nicotine content. 
 
Local Laws. Cities and counties throughout California have been active in adopting 
prohibitions on the sale of electronic cigarettes. The first local restriction on the sale 
of electronic cigarettes was enacted by Santa Clara County in 2010. Following Santa 
Clara, 34 cities in California passed some type of restriction on the sale of flavored 
tobacco or electronic cigarettes.  
 
These local bans vary in scope with different cities taking different approaches to e-
cigarettes. For example, in June 2019, Beverly Hills approved an ordinance to prohibit 
the sale of all tobacco products (flavored and unflavored) in the city.5 In contrast, 
the Palo Alto City Council passed an Ordinance in October of 2017 which restricts 
the sale of flavored tobacco products to retailers that generate more than 60 percent 
of their gross annual revenue from the sale of tobacco products, are adult-only, do 
not sell food or alcohol for consumption in the premises, and post signage outside 
the premises that clearly and conspicuously informs patrons that the premises is off-
limits to persons who are under 21 years old.6 
 
                                                 
4 “Enforcement Priorities for Electronic Nicotine Delivery Systems (ENDS) and Other Deemed Products on the 
Market Without Premarket Authorization” available at https://www.fda.gov/media/133880/download. 
5 City of Beverly Hills Municipal Code Ordinance No. 19-0-2783 
6 City of Palo Alto Municipal Code Ordinance No. 5418 
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Legal Authority to Prohibit or Regulate E-Cigarettes. Article XI, Section 7 of the 
California Constitution gives cities the police power to regulate certain activities 
within city limits and confers on cities the power to “make and enforce within [their] 
limits all local police, sanitary and other ordinances and regulations not in conflict 
with general laws.”  This right is subject to only two exceptions: (1) it may be applied 
only within its own territory, and (2) it may not conflict with general laws of the 
State.7 This police power gives the City the right to adopt regulations which promote 
the general welfare of its residents, including the good order, wellbeing, and general 
prosperity of the community at large.8 The Supreme Court has recognized “the 
legitimate need of local government to address problems generated by business 
involvement in activities that may be inimical to the health, safety and welfare of the 
community” as well as the necessity of local communities to “add to state regulations 
provisions adapted to their special requirements.”9  
 
Absent a clear indication of preemptive intent from the California Legislature, which 
has not done so, cities are granted clear powers to regulate land use and other 
matters linked to this police power.10 Furthermore, federal law grants the U.S. Food 
& Drug Administration authority to regulate all tobacco products and expressly 
preserves the power of local governments to enact additional or “more stringent” 
regulations related to or prohibiting tobacco sales.11 Since the California legislature 
has not fully occupied the field of tobacco sales, California cities are free to 
implement any tobacco sales regulation or restriction provided they do not involve 
the collection of taxes or the penal aspects of tobacco sales to minors. As a result, 
the City may use its police powers to regulate or prohibit sales of e-cigarettes and 
related products. 
  
PROPOSED BAN ON ELECTRONIC CIGARETTE SALES, WITH OPTIONAL 
PROVISIONS 
 
The City has the authority to adopt and enforce ordinances and regulations not in 
conflict with general laws. Therefore, absent preemption by state or federal law 
precluding the adoption of a local regulation, the City may adopt its own regulations 
as well as additional requirements that supplement and do not conflict with state and 
federal regulations. Consistent with the state Cigarette and Tobacco Products 
Licensing Act and the federal Smoking Prevention and Tobacco Control Act, the City 
licenses tobacco retailers and regulates the sale of tobacco products (reference 
Calabasas Municipal Code Chapter 5.18). The proposed ordinance extends these 
regulations to include prohibitions on the sale of electronic cigarettes and related 
paraphernalia. 

                                                 
7 Birkenfeld v. City of Berkeley (1976) 17 Cal.3d 129, 140 
8 Amusing Sandwich, Inc. v. City of Palm Springs (1985) 165 Cal.App.3d 1116, 1126 
9 Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 298-299.  
10 City of Riverside v. Inland Empire Patients Health & Wellness Ctr., Inc. (2013) 56 Cal. 4th 729, 742-43  
11 21 CFR pt. 1100, 1140, and 1143 (2016) 
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During the first week of March 2020, staff surveyed the City’s 14 Tobacco Retailers 
to understand the impact that a prohibition on the sale of electronic cigarettes would 
have on their business. Additionally, each business was invited to participate in the 
discussion of this item at the March 11 City Council meeting. Survey results were 
presented to City Council at the March 11, 2020 meeting, with one business 
speaking on the item. On March 31, 2020, staff followed up on the initial survey by 
sending all Tobacco Retailers a letter informing them that the City Council will again 
be discussing the adoption of a prohibition on the sale of electronic cigarettes at the 
April 22 City Council meeting, and encouraged all businesses to participate. 
 
To date, the attached correspondence was received from Rite Aid, stating that they 
have already ceased selling electronic cigarettes and vaping products. 
 
As requested by the City Council, the ordinance has several optional provisions it 
may include or exclude in introducing the ordinance. The options are as follows: 
 

1. Full prohibition without exceptions – The Council may prohibit the sale of all 
electronic cigarettes by all retailers within the City, with no exceptions. Such 
a prohibition would apply to every retailer who sells electronic cigarettes and 
would be enforced under the provisions of Calabasas Municipal Code Section 
5.18.130. There would be no exceptions or grandfathering in of any retailer. 
To do, the Council could introduce the ordinance without any of Optional 
Provisions #1, #2, and #3. The Council must then decide what effective date 
to set, in Option #4 – the standard 30 days after adoption of the ordinance, 
an extended six months, or another date. 
 

2. Exceptions – The Council may also enact the prohibition with one or more of 
several optional exceptions. Potential optional exceptions include: 

a. Optional Exception #1: A provision excepting any Tobacco Retailer who 
can demonstrate by clear and convincing evidence to the City 
Manager’s satisfaction that electronic cigarette sales make up more 
than fifty percent of annual gross sales revenues of the business. 

b. Optional Exception #2: Exemption of any Tobacco Retailer who 
maintains a policy that all customers entering the business be above the 
age of twenty-one. 

c. Optional Exception #3: Council may also adopt a provision allowing 
hardship waivers to businesses who demonstrate that imposition of the 
prohibition would cause significant economic impact to the business. 
The waiver could be granted either by the City Manager, or be adjusted 
to require a decision by the City Council. 

 
3. Effective Date Options – The prohibition on electronic cigarette sales, as may 

be adjusted, could either take effect thirty days after adoption of the 
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ordinance, six months after adoption, or another date at least thirty days after 
adoption. 
 

ATTACHMENT: 
 
1. Ordinance No. 2020-383 
2. Correspondence from Rite Aid 


