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Chapter 10 
HEALTH, WELFARE AND SANITATION GENERALLY 

 
● ● ● 
 

ARTICLE IX. 
 

PROHIBITION ON THE SALE OF FLAVORED TOBACCO PRODUCTS 
 
Sec. 10-1301.  Title. 
 
 This article shall be known as the “City of South Portland Prohibition on the Sale of 
Flavored Tobacco Products Ordinance.” 
 
 
Sec. 10-1302.  Purpose. 
 
 This ordinance is enacted pursuant to the City’s home rule authority, including, 
without limitation, 30-A M.R.S. § 3001 and 22 M.R.S. § 1556, both as may be amended 
from time to time, to protect, preserve, and promote the health, safety, and welfare of City 
residents by reducing the availability of flavored tobacco products in the City’s corporate 
limits and thereby protecting our residents from a potential lifetime of nicotine addiction 
and the associated health risks.  Flavors in tobacco products increase the appeal of those 
tobacco products to youth (under age 18) and promote youth initiation to the use of 
tobacco products.  Flavors in tobacco products are also attractive to established tobacco 
product users. 
 
 
Sec. 10-1303.  Definitions. 
 

The following definitions apply to this ordinance: 
 

Characterizing flavor means a distinguishable taste or aroma, other than the taste 
or aroma of tobacco, menthol, mint or wintergreen, imparted either prior to or during 
consumption of a tobacco product or component part thereof, including, but not limited to, 
tastes or aromas relating to any fruit, chocolate, vanilla, honey, candy, cocoa, dessert, 
alcoholic beverage, herb or spice and concepts such as spicy, arctic, ice, cool, warm, hot, 
mellow, fresh, and breeze; provided, however, that no tobacco product shall be 
determined to have a characterizing flavor solely because of the use of additives or 
flavorings or the provision of ingredient information. 
 

Consumer means an individual who purchases, receives or possesses tobacco 
products for personal consumption and not for resale. 
 

Electronic smoking device means a device used to deliver nicotine or any other 
substance intended for human consumption that may be used by a person to simulate 
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smoking through inhalation of vapor or aerosol from the device, including, without 
limitation, a device manufactured, distributed, marketed or sold as an electronic cigarette, 
electronic cigar, electronic pipe, electronic hookah or so-called vape pen. 
 

Flavored tobacco product means any tobacco product or any component part 
thereof that contains a constituent that imparts a characterizing flavor.  A public statement 
or claim made or disseminated by the manufacturer of a tobacco product, or by any 
person authorized or permitted by the manufacturer to make or disseminate public 
statements concerning such tobacco product, that such tobacco product has or produces 
a characterizing flavor shall constitute presumptive evidence that the tobacco product is a 
flavored tobacco product. 
 

Person means an individual, corporation, limited liability company, partnership or 
unincorporated association or a member, manager, agent, owner, director, servant, officer 
or employee thereof. 
 

Smoking includes carrying or having in one’s possession a lighted or heated 
cigarette, cigar or pipe or a lighted or heated tobacco or plant product intended for human 
consumption through inhalation whether natural or synthetic in any manner or in any form.  
“Smoking” includes the use of an electronic smoking device. 
 

Tobacco product means any product that is made from or derived from tobacco, or 
that contains nicotine, that is intended for human consumption or is likely to be consumed, 
whether smoked, heated, chewed, absorbed, dissolved, inhaled or ingested by any other 
means, including, but not limited to, a cigarette, a cigar, a hookah, pipe tobacco, chewing 
tobacco, snuff or snus.  “Tobacco product” also means an electronic smoking device and 
any component or accessory used in the consumption of a tobacco product, such as 
filters, rolling papers, pipes and liquids used in electronic smoking devices, whether or not 
they contain nicotine.  “Tobacco product” does not include drugs, devices or combination 
products authorized for sale by the United States Food and Drug Administration, as those 
terms are defined in the Federal Food, Drug, and Cosmetic Act. 
 

Tobacco retailer or retailer means a person located within or outside the State who 
sells tobacco products to a person in the State for personal consumption. 
 

Waterpipe or hookah means a device used for smoking tobacco that consists of a 
tube connected to a container where the smoke is cooled by passing through water. 
 
 
Sec. 10-1304.  Prohibition against sale or offer for sale of flavored tobacco products. 
 

It shall be unlawful for any person to sell or offer for sale any flavored tobacco 
product to a consumer. 
 
 
  



 

3 
 

Sec. 10-1305.  Enforcement. 
 

The South Portland Police Department shall investigate and enforce the provisions 
of this ordinance.  Nothing in this ordinance shall prevent the enforcement agent from 
obtaining voluntary compliance by way of warning, notice or education. 
 
 
Sec. 10-1306.  Violations and Penalties. 
 

Violations shall be subject to fines as set forth in this ordinance.  Each day of a 
violation shall constitute a separate violation.  For violation of this ordinance, the violator 
shall be penalized with a fine of $500 per day for the first offense and an additional fine of 
$1,000 per day for each additional offense, to be recovered upon complaint to Maine 
District or Superior Court in Portland, for use of the City.  In any court action, the City may 
seek injunctive relief in addition to penalties.  The City shall be entitled to recover its costs 
of enforcement, including its reasonable attorney’s fees. 
 
 
Sec. 10-1307.  Construction; Severability. 
 

This ordinance shall be liberally construed and applied to promote its underlying 
purposes as contained in Sec. 10-1302 of this ordinance.  The provisions of this ordinance 
are severable, and if any provision shall be declared to be invalid or void, the remaining 
provisions shall not be affected and shall remain in full force and effect. 
 
 
Sec. 10-1308.  Other Laws. 
 

Nothing in this ordinance shall be interpreted or applied so as to create any 
requirement, power, or duty that is preempted by federal or State law. 
 
 
Sec. 10-1309.  Effective Date; Applicability Dates. 
 

This ordinance shall become effective pursuant to Section 225 of the City Charter.  
In order to allow time for tobacco retailers to become familiar with the requirements of this 
ordinance and to sell existing inventory, the enforcement of this ordinance shall be phased 
in as follows:  (a) For any person not holding a State of Maine retail tobacco license or not 
lawfully operating as such as of the effective date of this ordinance, this ordinance shall 
become enforceable on the effective date of this ordinance; and (b) For any person that 
holds a State of Maine retail tobacco license and that is lawfully operating as such as of 
the effective date of this ordinance, this ordinance shall become enforceable as of 
September 1, 2019. 
 
 
Fiscal Note:  Less than $1,000 
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Date:  ________________, 2019 
 
 


